
Introduced by the Council President at the request of the Office of General Counsel:
ORDINANCE 2012-628
AN ORDINANCE APPROVING THE SETTLEMENT OF PENDING FEDERAL COURT LITIGATION BETWEEN CERTAIN SPRINGFIELD RESIDENTS AND THE PROPERTY APPRAISER REGARDING ANNOTATIONS OF PROPERTY RECORDS CONCERNING VARIOUS PARCELS AFFECTED BY A CONSENT DECREE ENTERED BY THE UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF FLORIDA WHICH INVOLVED REMEDIATION OF PROPERTIES CONTAMINATED BY ASH FROM FORMER CITY INCINERATOR SITES (THE “WARNINGS LAWSUIT”); APPROVING AND AUTHORIZING EXECUTION OF A PROPOSED SETTLEMENT AND LIMITED MUTUAL RELEASE AGREEMENT; APPROPRIATING FUNDS FOR PURPOSES OF THE SETTLEMENT; PROVIDING FOR A CARRYOVER OF FUNDS TO FISCAL YEAR 2012-2013; AUTHORIZING THE GENERAL COUNSEL AND HER DESIGNEES TO TAKE ALL FURTHER ACTIONS TO CONCLUDE THE WARNINGS LAWSUIT; PROVIDING AN EFFECTIVE DATE.


WHEREAS, the City of Jacksonville and the United States Environmental Protection Agency have previously entered a Consent Decree approved by the United States District Court for the Middle District of Florida in the case styled U.S.A. v. the City of Jacksonville, Case No. 3:08-CV-00257-HES-TEM, a case regarding remediation activities at and around certain former incinerator sites in the City of Jacksonville (the “Consent Decree Litigation”); and

WHEREAS, the City of Jacksonville is a party to the Consent Decree and in the Consent Decree Litigation; and

WHEREAS, the Consent Decree contains various provisions which included, among other things, requirements that the Property Appraiser, upon passage of an ordinance by this Council, place annotations on property record cards of properties located within the former Ash Site boundaries as defined in the Consent Decree where there were or may have been hazardous substances on and underneath the properties; and 


WHEREAS, the Property Appraiser acted in good faith to place contamination warnings on various properties pursuant to a reasonable interpretation, upon advise of legal counsel, of the requirements of the Consent Decree; and


WHEREAS, following placement of Contamination Warnings on the Property Appraiser’s property record cards of the properties determined to require warnings notations at the time, several Springfield residents contended that the warnings were inappropriate and went beyond the requirements of the Consent Decree; and 


WHEREAS, those residents commenced separate litigation, initially filed in the State Court system, and thereafter removed by legal counsel for the Property Appraiser to the local federal United States District Court, Middle District of Florida, styled Daniel Blanchard, et al., Plaintiffs vs. Honorable Jim Overton in his capacity as Property Appraiser of Duval County, Florida, Case No.:  3:10-cv-00712-HES-TEM (the “Warnings Lawsuit”); and


WHEREAS, following contested initial motions practice, hearings before the Court, the depositions of the Plaintiffs, an interlocutory appeal, an appellate mediation session and pretrial procedures in preparation of the case for trial, as well as the occurrence of further legal review of the various properties as to which Contamination Warnings had been placed, and the removal of a number of such warnings from numerous parcels, the parties have determined that it is in the best interest of the Plaintiffs, the Property Appraiser and the City of Jacksonville to resolve the litigation, and to avoid further costs, risk and expense, all without admitting any liability each to each other; and

WHEREAS, the parties have developed a proposed agreement which they believe is appropriate for execution in order to resolve the Warnings Lawsuit pursuant to the above; and


WHEREAS, the Warnings Lawsuit in legal effect is a lawsuit against the City because the Property Appraiser is sued in his official capacity, and because any judgment or damages in the matter, if any, are or would be payable from City funds; now therefore

BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.

Payment authorized.  For the 2011-2012 fiscal year, within the City’s budget, and subject to the provisions of Section 2 below, the Office of General Counsel is authorized to pay from its account number GCGA011 the sum of $90,000 to the trust account stated in the attached Settlement and Limited Mutual Release Agreement herein authorized to be executed.

Section 2.

Carryover.
  The expenditure authorized in this ordinance shall not lapse but shall carryover into fiscal year 2012-2013.


Section 3.

Settlement Approved.
 (a) The proposed Settlement and Limited Mutual Release Agreement attached hereto and incorporated in this ordinance by this reference as EXHIBIT 1 (the “Agreement”), is approved. The Mayor or his designee is authorized to execute the Agreement, in substantially the form attached, on behalf of the City.  In addition, the General Counsel or her designee is authorized to execute all other settlement documents necessary to conclude the approved settlement.  

(b)  Within the time frame required by the Agreement, the total sum of $90,000, as contemplated within the Agreement, shall be paid, provided and on the condition that the United States District Court for the Middle District of Florida, in the pending Warnings Lawsuit hereby authorized to be settled, approves the unopposed motion to amend the amended class action complaint referenced in the attached proposed Agreement and enters an appropriate order approving same prior to a disbursement of any funds to the individually named plaintiffs in the Warnings Lawsuit.  Prior to the District Court’s approval, such sums shall be deposited into the trust account of legal counsel in escrow for the individual plaintiffs, in accordance with the Agreement, but legal counsel shall hold such funds in trust and shall not disburse such funds unless and until the District Court enters its above-described order and until the other terms and conditions required by the proposed Settlement and Limited Mutual Release Agreement hereby approved have occurred within the time frames and means stated in that Agreement.  In the event those conditions are not so satisfied, or if the District Court does not enter an order as described in this paragraph, then the settlement authority hereby granted shall be null and void; the above described $90,000 payment shall not be disbursed to plaintiffs by their counsel, or to their counsel, and instead shall forthwith be returned to the City; and counsel for the Property Appraiser shall resume defense of the litigation.

Section 4.

Effective Date.  This Ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

/s/  Michael B. Wedner   _ 
Office of General Counsel

Legislation Prepared By: Michael B. Wedner, Deputy General Counsel
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